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LOS ANGELES, CALIFCORNIA; WEDNESDAY, NOVEMBER 13, 2002,

9:30 AM

THE DEPUTY CLERK: Pl ease come to order. This
court is now in session, the Honorable Rosyln M Chapman,
United States Magistrate Judge presiding.

THE COURT: Good norni ng. Pl ease be seated.

THE DEPUTY CLERK:  Calling civil case No.
96-3065, Nira Schwartz v. TRW et. al.

Counsel, please state your appearances.

MR, DROOYAN: Good norning, Your Honor.

Ri chard Drooyan for defendant TRW

MR GALLAGHER  James J. @allagher and
Susan Mtchell for defendant Boeing.

MR EGAN Good norning, Your Honor.

Dennis Egan, G vil Division, Wshington, D.C, Departnent
of Justice for the United States.

THE COURT:  Good. Have a seat, Counsel.

I was hoping you would show up, M. Egan, so we
could figure out what's going on in this case.

Wuld you like to tell the Court whether there's
any point in ny giving you the 30 days to decide what to
do?

MR EGAN: Well, Your Honor, we've had a

di scussion -- 1've had a discussion with counsel and --
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before this hearing. And | just would like to say that
it's true, as counsel pointed out in their pleading that
was filed late last week that, yes, these subpoenas were
served back on March 15th. But soon thereafter, the
parties were notified that plaintiff -- the Queton
plaintiff's attorneys, all five of them were planning to
wi thdraw. And that took quite a process and quite a while.
| don't think that officially occurred until June or July.

THE COURT: Vell, excuse me.

M. Barrera.

MR BARRERA: Yes, ma’am. Yes, Your Honor.

THE COURT:  Yeah. You should probably be up here

at counsel table. Wiy don't you sit next to M. Egan. |I'm
sorry. You didn't nake an appearance, but | do have your
card. Wiy don't you make your appearance at this tine.

MR BARRERA: Joe Barrera for the plaintiff.

THE COURT: Al right. Have a seat.

Go ahead.

MR EGAN Thank you, Your Honor.

And Judge Lue ruled that the Queton plaintiff
woul d have 60 days to -- as | recall, the date was
Septenber 9th of this year to find an attorney. That's the
second tinme this has happened. Judge Pie has entered the
sanme order as the Court is aware.

So at that point, then, for parts of July and all
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of August and early Septenber, there was a possibility that
the False dains Act count would be dismssed, would go by
the wayside. So under those circumstances, it was
difficult for us in the Departnment of Justice to convince
the higher ups, if you would, within the Departnent of
Defense that this is a pressing matter that nust be dealt
with imediately.

I don't want the Court to think that -- and |I'm
aware and | recognize the fact that this Court is
confronted constantly with situations where there are
parties that are slow in produci ng docunents or for sone
reason or another refuse to produce docunents. That's not
the situation here.

Here we're dealing with an extrenely sensitive
matter that is -- in terns of the Departnent of Defense has
the highest classification. In fact, if -- and that's the
keyword I want to suggest here and use throughout. If the
Department of Defense decides to file declarations, that
decl aration, one of them would be seen by only three people
in the Departnent of Defense. nly three, including the
secretary. That's how sensitive this matter is. And
that's how inportant it is to the Governnent that this be
handl ed very carefully.

And | think under these circunstances, the

parties here should proceed with caution. This isn't just
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a sinple situation where, |et's say Covernnent agencies
have not had their act together. We have been proceedi ng
as quickly as we can at the working level in neking this
happen.

But | received instructions |ast week and |
passed those on to M. Drooyan and to M. @llagher,
indirectly at least, that |'ve been told that the senior
officials in the Departnent of Defense need 60 days to
review this matter. That what we're tal king about here
Your Honor, as -- is consistent with the 9th Grcuit's
ruling in Casa v. Browner, we're tal king about two
decl arations, an unclassified one by the Secretary of
Defense and a classified one by the head of the agency, in
this case the mssile defense agency, Lieutenant Cenera
Cadish [ph.]. That declaration is over 30 pages. And as
said, only three people in the Departnent of Defense are
going to review it.

Again, if -- and | can't at this time nor can
anyone in the Departnment of Justice say that the Secretary
of Defense is going to do this. But that's the tract that
we're proceedi ng on.

This declaration, the |lengthy one, has been
coordinated with many federal agencies. So it's not a
sinple matter of pulling a few docunents together. As

counsel's pleading filed |ast week indicated, the
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suppl erental nmermorandum  this includes not just sinply the
40 docunents that were subpoenaed from the mssile defense
agency and the Departnent of Arny and the Departnent of
Justice, but also a nunmber of associated entities such as
aerospace corporation, Lawence Livernore. So that it was
a lengthy process just to gather these docunents.

In fact, the Covernment had to ask defendants TRW
and Boeing for some of these docunments that were
identified. But just finding them all was a very | engthy
process.

So, Your Honor, the one point | want to nake,
which |'ve made before and | want to reiterate, and that is
that there's no certainty at this tine that this will be
done. But if it's done, the Secretary of Defense and the
senior officials in the Department of Defense needs 60 days
to review this natter.

THE OOURT: Al right. Do you have any coments

regarding the Court's discussion of the law on this issue,

M. Egan?

MR EGAN: | nust confess, Your Honor, | just saw
it this morning. | haven't had an opportunity to review
it. But --

THE COURT: Do you want to take sone -- a few
mnutes to do that?

MR EGAN Thank you, Your Honor.
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THE COURT: I'm sorry. M clerk had said
everyone had had a chance to read the tentative. That's
not true?

MR DROOYAN. W did, Your Honor.

THE COURT: Although this notion was not brought
by the plaintiff, it seenms clear to the Court that, if
these docunents remain classified, the plaintiff can't nake
her case-in-chief separate and apart from the issue of the
defendant. O certainly we'd have a hard tine naking her
case-in-chief.

So | originally when | drafted this got into a
di scussi on of what happens next in terns of a party noving
for summary judgnment on the grounds that the case-in-chi ef
by the plaintiff couldn't be nmade or only parts of the case
could be nade, in any event, and where we go from here.

And | cut that out of the draft because | thought it was
probably premature until we see exactly what happens with
the Governnment and whether they actually file the

decl arati on.

Now, M. Egan has basically pleaded for 60 days
instead of the 30 days that the Court put in the tentative.
Do you have any argunent, M. Drooyan?

MR DROOYAN: First of all, we do not oppose the
Governnent's request for the 60 days. W would |ike that

to be the deadline. W propose January 13th, that Your
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Honor's order read exactly as it is except it says that the
Governnent nust produce them on January 13th.

We are concerned about the timng and we're
getting into the holiday season and for a whole host of
reasons, we're willing to give the CGovernnent the other

30 days that they've requested.

But if the Government files this declaration and
if it isn"t grounds for getting this case dismssed, we're
going to be serving another subpoena on the Governnent, a
(UChNbroaderSUbPOSNANTORNGOCURBAESY | assume that they
will raise the state secrets privilege as to sone of those
docurments as well. But it will be a nmuch broader subpoena
requesting communi cations between the parties, internal
comuni cations, evaluations and things |ike that.

so we've got to get noving on this process right
away. And that's why -- we're not opposed to the extension
to January 13th, but we would really request that the Court
stick to that date to get this issue resolved so we can see
where we are in this litigation.

THE COURT: Do you have any argunent,

M. Gl | agher?

MR  GALLAGHER: Only, Your Honor, that this case

has been around for a couple of years now. And some of us

actually do have the clearances necessary -- that would be

necessary to see the highest classification |evel of



Dr. Nira Schwartz

Dr. Nira Schwartz


10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

docunents that are involved in the case.

But in addition to the clearance, you al nost nust
have a determination by the Governnent that there's a need
to know.  The Governnent has refused to give that
aut hori zati on. So we have not seen any of what we consider
to be the nost probative docunents in the case.

And as M. Drooyan says, it is necessary we think
to set a finite date beyond which this is not going to
conti nue. Either the CGovernnent is going to cone in with
their state secrets declarations or the docunents are going
to be declassified or otherwi se nmade available to us.

THE COURT: Well, | think we should raise a
coupl e of issues, then, for M. Egan to think about. One
is I'mnot sure M. Barrera has any kind of clearance since
he's new to the case.

MR BARRERA: That is correct.

MR DROOYAN: And clearly if we reach a point
where we actually do exchange classified docunents, we have
to figure out and the Governnent should start working on |
would state, obtaining sone sort of clearance for
M. Barrera. And |'m not going to address the issue.

And | realize this is your nmotion, M. Drooyan,
but ny analysis of the case is that it affects the
plaintiff as nuch as it affects the defendants in this

case. And we have to know whether what we're dealing with
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with M. Barrera is clearance.

So you've raised the issue of the need to know
separate and apart from the classification.

MR DROOYAN: Correct.

THE  COURT: I'malso raising the issue of the
classification for M. Barrera, the classification for the
Court, the classification for ny law clerk who is not an
Arerican citizen but is a citizen of Britain, which is our
ally | think. Probably our best ally at this point.

And you should probably wap that into
M. Gallagher's discussion about need to know al so applying
to the people who get the clearances including the
plaintiff's counsel, the Court and ny clerk.

Having said that, 1'm hoping that's sonething you
can deal with in the 60-day period that you're also dealing
with the people you have to regarding whether or not we're
going to get declarations to keep these classified or not.

Yes, M. Drooyan.

MR DROOYAN: It's even nore conplicated than
that  because, if the Government doesn't assert the state
secrets privilege and produces the documents to us, those
docunents will be used in the litigation. Under an
appropriate protective order, they will be shown to
W tnesses in depositions, the court reporters wll have

copi es of them
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M/ own view of this is that, if the CGovernment
doesn't assert a states secrets privilege, probably
supported with the appropriate declarations, that those
docunents can then be used in the litigation and can be
viewed by people without security clearances subject to an
appropriate protective order to guard the sensitive nature
of the information.

But, if the Government doesn't assert the
privilege, they in fact waive that privilege, and it does
go way beyond the people in this roomin ternms of people
who ultimately would have access to those documents,
including potentially jurors in a public trial.

THE COURT: Absolutely. And |I'm not even
addressing the issue of what happens if the CGovernment
doesn't claimthe privilege. I'"'m addressing solely the
issue if the Covernnent does claimthe privilege, then
M. Barrera needs cl earance.

MR DROOYAN: But if -- ny viewis, if the
Covernnent does claimthe privilege and if you find they
have appropriately --

THE COURT: Then no one is going to look at it at
all, including the Court. Is that --

MR DROOYAN: That's correct.

THE COURT: Vell, | wasn't sure if the Court had

to look at it to determ ne whether this was a case in which

11
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the subject matter of the litigation itself fell within the
secrets act. You understand what |'m saying? O just the
docunents fell within the mlitary secrets act. Because
the Court seems to draw a distinction between those two
ki nds of issues, at least in the cases that | read, talking
about it.

And it may be that the plaintiff would believe
that she could still nmake some of her Queton case-in-chi ef
wi thout these particular docunments based on other things.
But | was under the inpression that | night actually have
to look at sonme of these docunents to figure that out. And
I wasn't precluding that, which is why I'mraising with
M. Egan that he should definitely get into the issue of
cl earance for the Court.

And if he can't do it for a British citizen, then
I’11 just deal with this nyself. And he can do it with ne.

MR DROOYAN: My own view on this is that the
only issue that we're really dealing with before Your Honor
is the production of the documents and not the inpact on
the litigation. It is true that in pleadings filed before
Judge Lue the plaintiff has suggested that she could
possibly pursue this case without the classified
information.

The defendants are firmy of the view that she is

not going to be able to do that. But if she can, we can't
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defend ourselves and that raises a whole host of issues
that | think ultimately would have to be decided by
Judge Lue and a summary judgnent notion to disniss those
types of issues.

THE COURT: Well, sone of them may still be
related to discovery. You never know when you get into
summary judgnent whether the other side is going to claim

they have to do additional discovery to respond to sumary

j udgrent . And 1'm not taking nyself out of the |oop that
qui ckl y.

MR DROOYAN: Not at that point, | agree with
you. I think for right now, though, the issue is really

the docunents. And that if the CGovernment does assert the
states secrets privilege, and | have not heard themto
indicate that they have decided firmy to do that. But if
they do it and if you nmake the determ nation that the
declarations are appropriate, that they' ve satisfied their
burden, I'mnot sure that you would need to |look at the

i ndi vi dual docunents if you have high |evel declarations
from Departnent of Defense officials swearing under oath as

to what the docunents are.

THE COURT: | may not have to, but | would just
as soon cover all bases. I mean |'m assuming that, if |
survive FBl clearance for this job, | should be able to get

the sane clearance M. Gallagher says he has. But | could

13
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be wong. You never know.

But based upon what M. Egan said, he's talking
about two declarations. He's talking -- he says about one
uncl assified declaration. and then he's talking about a
classified declaration. If I"'mgoing to review the
declarations, including a classified declaration, we're in
a catch 22 situation if | don't have clearance to review
that decl aration.

So you follow ny suggestion here that | think we
should at |least take that step so that, if the Governnent
exercises its discretion to claimprivilege, | can at |east
| ook at the declarations.

MR DROOYAN: I certainly agree with that. |
understood that he was not planning to serve the classified
decl aration on the defendants or the plaintiff in the case,
that we would only get served with the unclassified.

THE COURT: I have no idea who he's serving, but
I''m assuming the Court would have to look at it.

MR DROOYAN:  You will get the unclassified,
that's right. O you'll get the classified, excuse ne.

THE COURT: That's ny only point, M. Drooyan.
And that's why | said to M. Egan, | would like himto
start nmoving on getting ne clearance and nme to know if |
need both of those. But go ahead.

MR EGAN. No, Your Honor, you're correct. It's
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that -- a M. Drooyan and the Court just indicated, the
uncl assified declaration would be served on everyone. The
classified declaration would be |odged with the Court. The
Court then would have the option to review it if the Court
so decided. And | must confess that -- and | certainly
don't mean to offend. But | was told that a district judge
does not need a background check. They're autommtically

THE COURT: Is that a mmgistrate judge as well?

MR, EGAN: That's -- that's what | don't know.
But that -- you know.

THE COURT: | don't know either. And | have
never been in this situation before. so

MR EGaN: Well, yeah. And M. Gallagher raised
an interesting point to. And that is where he tal ked about
he has the clearance. But he did distinguish between
there's a clearance and then there's -- and then there's
access.

THE COURT:  Right.

MR EGAN. O need to know

THE COURT: Right.

MR. EGAN. And that's why when | said before
that, if the declaration goes forward, it would be reviewed
by three -- it was going to be reviewed by just two
individuals in the Department of Justice. They would have

to update their background check, if you would, and then be
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read on, read the declaration, and then be read off.
That's how sensitive we're talking about in terns of the
mat erial here.
Now -- and a lot of that type of information
apparently has been deleted to make it easier. And perhaps
it will be in the future too because getting that

declaration out here and storing it in the Los Angeles area

is -- it's more conplicated depending on the level of the
material involved. But that declaration would -- the Court
is right. It would just be lodged with the Court. It

woul d be available then for the Court to review

THE COURT: Al right.

MR. EGAN:  And then apparently all of the
docurments would also be |odged would be available. So
that's the -- that's the plan. If -- and, again, that's
the big if.

THE COURT:  All right. Now, you heard the plea
from M. Drooyan and M. Gallagher that the Court stand
firmon 60 days if it's what you're asking for is 60 days.
So on the 59th day when | get an ex parte application from
you, M. Egan, for another 30 days, my question to you is

how certain are you that you're going to acconplish this in

60 days.
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So | can't -- 1 can only tell you what | was
tol d. And they -- the word from on high was we need
60 days. And | can only say that everybody is noving as
qui ckly as possi bl e. Thank you, Your Honor.

THE COURT: Any other comments?

MR BARRERA: Your Honor, we would like to
indicate again that we believe we can prove our case wth
the docunents that we have. W just want it known.

MR DROOYAN. W're synpathetic to the
Governnment's situation. This subpoena was served on
March 15th of this year. W're up to eight nonths now By
January we're going to be up to 10 nonths. This is a case
that's prosecuted in the name of the United States. W
need these docunents. And the Government's got to nmke a
decision on what's it going to do.

W absolutely need these docunents to defend
ourselves. These documents are referred in the conplaint.
They are the critical documents. And if we're not going to
have access to them it raises a whole host of due process

i ssues and other issues. But we got to know that issue and

17
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that's got to be resol ved.

THE COURT: Al right. G her than the changing
of the 30-day period to the 60-day period, it doesn't seem
to me that any of the parties have any commrents about the
subst ance of the Court's order. And in that regard, the
Court will issue this tentative as a permanent but make
m nor changes to it based on the appearances today and
change the 30 days to the 60 days. And the order should go
out today.

Thank you, then. W're adjourned.

MR BARRERA: Thank you, Your Honor.

MR DROOYAN: Thank you, Your Honor.

MR EGAN: Thank you, Your Honor.

(Proceedi ngs concl uded.)




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19

UNI TED STATES DI STRI CT COURT
CENTRAL DI STRICT OF CALI FORNI A
COURTROOM 12, 3RD FLOCR

N RA SCHWARTZ, . Case No. (V96-3065-RSWL (RCx)
Plaintiff, ‘
Novenber 13, 2002
VS.
TRW et al.,

Def endant s.

I, JON A HEGVOLD, a court approved transcriber,
certify that the foregoing is a correct transcript from the
official electronic sound recording of the proceedings in

the above-entitled matter.

12/3/02
Si gnature of Approved Transcri ber Dat e

Jon A Hegvold
Typed or Printed Nanme




	PL_1

