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Dear Congressnuin Berman:

This respands'te yourtetter, dated December 3, 2002, regarding concerns raised by .
Dr. Nira Schwartz about the govermment’s assersion of the Stale Secrets Privilege in her qui tam
action against TRW, In¢. and Bacing North America, inc. Dr. Schwartz allcges that the United
Statcs may have violated Executive Order 12598 by classifying information and nvaterial to
canceal violations of law. There is uu evidence to support her contention.

First, the United States declined ta intervene in the action against TRW and Boeing after
conducting an investigation as called for by the False Claims Act. Subsequently, on
January 15, 2003, the United Staces assertod the State Secrets Privilege, and moved-o dismiss the
action. The Government atso moved (o dismiss another action she filed against Raytheon, which
als0 involves the missile defensc prugram. Please be assuved that the wssertion of the privilege in
these cases way a decision that was nol taken lightly, and it was founded on national security
¢oncerns. - Morcover,-Dr.-Schwarls -will have an opportunity to persuade the Court thay she can,
and should be. pcmjt:: to, pursue her case without the privileged information. Furthermore,
the assertion of the privilcge may bave no impact on Dr. Schwartz's wrongful termination action
aguinst defendant TRW,

Second, the documenty subpoenaed by d¢fendants TRW and Bosing, to which Dr.
Schwartz sefers in her letter, were designated as classified docunents at the time they were
creatcd. Most were created aud classified bofore; not after, Dr. Schwartz filed her lawsuit.

Third, a key allegation in Dr: Schwart?'s Complaint iy that TRW failed to meet the
technical requirements of the Boeing contract. Those techical requirements are set forth in the
Technical Requivements Docuinent (TRD). The TRD is classified and is one of the 38
do;up;gnts subpoenacd by TRW and Boeing. Dr. Schwartz speciflcally refers o-the TRD ini five
sopasale paragraphs of hor Complaint. 1n addition, the Complaint refers 10 seven other
subpoenacd documer(s that Dr. Schwantz-allege comain falsc statements,” The Complaint

contains multiple refetences to many of these documents which are also praperly classified.
o i“bunli, Dr. Schwartz, in order to est'nblish # prima facie False Cluims Act cave, would

nced to introduce these documents, or information from these documents, as evideace. The
TRD is esscatial to Dk. Schwnnz's case because the TRD determines whether the dolchdants
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complied with the technical requirements of the contract.  Thus, the actual technical benchmark
that Dr. Schwaitz contends must be met by the defendants contains classified information. OF
course, the defendants would noed aceess to (hese classified documents, or the information in
those docwments, in order to defend themselvos.

Fifth, no information in any olto subpoenatd documents hias been declassified and ;
released to the public under proper authority. ln 1998, the Ballistic Missile Defense Organization
(BMDO) referred Dr. Schwartz's concems to a team of senior scientists, callod a Phase One
Engineering Team (POET), to review and analyze the TRW baseline algorithms. The POET
tearn consisted of six independent scienlists. The POET team analyzed the allegations miscd by
Dr. Schwartz and correluded that they lcked mierit.. While this matter was still being
investigated, Dr. Schwartz was given a copy of the POET report by a Defensc Criminal
Investigation Servico (DCIS) agent who thought thut ho hied redacied alt classified information
from that copy. In fact, he had not donc so. The DCIS docs not have the proper authurity to
determine whut information is classified in this program and what i3 not. Robert Peavey, wha ig ,
the Director of Security for what is now the Missile Defense Agency (MDA), declared ina t
swom affidavit filed in federal court in 2001, that ihe copy of the POET report in Dr. Schwartz's '
possession contains Slassified information. In spitc of Mr. Peavey's swom affidavit; Dr. i
Schwartz continucs 10 insist that her copy of the POET repori contains only unclassified ’
information.

Finally. in addition ta tho GAQ study referred to in your corrcspondence, the FBI
conducted an investigatiar to determing if any of tho padies involved in this progrum, including
Government agericies, engaged in wrongdoing. Neither the GAQ, nor tho FBI found any
evidenco of Government officials using the classification authority to conccal violations of Taw.

The government's decision to decline to intervene in these cases was reached after careful
considcration and i:;festigatien.- The subscquent decision 10 asserl the Stute Secrets Privilepe and
to file motions to dismiss were made on the considered recommendation of 105t seaior officials
responsible for safepuarding the Nation's secrets and on the basis of this Departnient’s own
concuirence that the {awsuits could not proceed without such information.

T hope that this information is helpful. We are sending an identical respongc to
Senator Grussley, who joined in your letter to us. Please du not hesitate 1o contact me if yon

would like additional assistance regacding any other-matier.
%W\ |
/ Jamie E. Brown

Acting Assistant Attemey General

Sincerely,




