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I. ARGUMENT 

As before in the Court of Federal Claims, the complaint against the United 

State in this action, CV 06-4010 DDP (JCx) ("Instant Action") is based upon the 

United States' investigation and litigation of the qui tam action. Among other 

things, Dr. Schwartz alleges that the United States fraudulently convened POET as 

an independent evaluator of her claims, declined to intervene in her qui tam action 

based on false information provided by POET (i.e., "false declination") and later 

dismissed the qui tam action without the Attorney General's written consent. See 

Instant Action Complaint 1726, 27, 57 and 64. Dr. Schwartz further alleges that 

the United States "falsely" classified her intellectual property, discriminated 

against Dr. Schwartz vis a vis POET, and refused to pay Dr. Schwartz for 

intellectual property which she claims to have provided to the government 

pursuant to the alleged unauthorized consulting agreement that was the subject of 

the litigation in the Court of Federal Claims. ( ' ,  m, Instant Action Complaint 

7 33,43,47 and 64.) 

The Instant Action Complaint alleges eight causes of action for: ( I )  

declaratory judgment (Count I, 18:2 1-20: 13.); (2) specific performance (Count 11, 

20: 15-21 :2.); (3) replevin (Count III,21:4-9); (4) breach of trust (Count IV, 22: 1 1 - 

24: 1 1); (5) accounting (Count V, 24: 12-25:7); (6) money had and received (Count 

VI, 25:8-2.5: 14); (7) cmversion ar,d trade secret misappropriation ( C x n t  VII, 

26: 16-30: 17; and (8) unfair competition (Count IX [sic], 30: 19-32: 12.) Dr. 

Schwartz seeks general and special damages, disgorgement and restitution, double 

damages, preliminary and permanent injunctive relief, and punitive damages. 

(Instant Action Complaint, Prayer, 32: 14-33: 1 1 .) 

The United States filed its motion to dismiss, pursuant to F.R.Civ.P. 

12(b)(l), on the grounds that: (1) Dr. Schwartz's claims relating to her qui tam 

action are barred pursuant to the doctrines of res judicata and collateral estoppel 

because Dr. Schwartz's earlier qui tam case, arising out of the same facts, was 



dismissed with prejudice to her in Central District of California Case No. CV 96- 

3065 RSWL; (2) Dr. Schwartz cannot state a claim under the Federal Tort Claims 

Act because she has failed to exhaust her administrative remedies before filing 

suit; (3) exclusive subject matter jurisdiction for Dr. Schwartz's copyright claims 

against the United States lies, pursuant to 28 U.S.C. 5 1498(b), in the Court of 

Federal Claims; and (4) exclusive subject matter jurisdiction for Dr. Schwartz's 

express and implied contract claims against the United States, to the extent such 

claims have been reasserted here, lies in the Court of Federal Claims, pursuant to 

the Tucker Act, and in any event, that court previously decided that Dr. Schwartz 

failed to allege a valid contract.' 

Dr. Schwartz has failed to show in her Opposition that the Court has subject 

matter jurisdiction over her claims, or that her claims are not barred by res judicata 

and collateral e~ toppe l .~  For example, she fails to contest the facts set forth 

in the Declaration of Aleta Bodelay, which shows that Dr. Schwartz has not filed 

a tort claim with the Department of ~us t i ce .~  Nor does Dr. Schwartz show how her 

claims are not barred by the doctrines of res judicata and collateral e~toppel .~ 

' Contrary to the statement in Dr. Schwartz's Opposition at 15: 1 1-20, that 
United States has conceded the validity of her copyright claim, in fact the Unites 
States has never conceded, outside of the conte::: of a astioil t ~ 1  disi~iss that Dr. 
Schwartz is the author of certain reports, or that the United States owes her money 
on account of those reports, or on account of an other work. To avoid any doubt, 
the United States. does not concede authorship, Jistribution, use, or any other 
element of copyright liability to Dr. Schwartz. 

The 0 positiongetitions the Court to answer certain questions. There is 
no rovision in t e F.R.Civ.P. or the Local Rules for such a procedure. In addition, K K 
it s ould be noted that a number of Dr. Schwartz's issues involve documents 
protected by the state secrets privileges. 

Dr. Schwarz submits several letters, but none of those letters refer to tort 
claims - they all refer to copyright and contract claims. 

Dr. Schwartz correctly notes that the qui tam action was dismissed 
without prejudice to the United States. However, that does not affect the point 
raised by the United States, that Dr. Schwartz' qui tam action was dismissed with 
prejudice to her. 






